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A Non-Lawyers Guide to the Police Use of Evidence, Search and
Seizure: Hey, Can They Do That?

INTRODUCTION

The role of the public law enforcement officer in our free society is becoming increasingly
complex. The prevalence of violent crime caused a present desire in our society for the police to
become more aggressive in the fight against crime in general. Yet, at the same time the public
demands a greater restraint on conduct of the police. The individual officer perceives, as their daily
routine, a continual war against the criminal element. Fighting a daily battle, in our city streets and
alleys, the law enforcement officer is perceived by the citizens, in far too many instances, as part of
the problem rather than a solution. In the final analysis, the perception is that the police are on one
side, the criminal on the other side, and in the middle, are the rest of us who don’t carry a badge.

What appears to be a clear contradiction in societal goals, wanting a more aggressive and law
enforceable police, yet restraining their conduct, is best explained in a three word phase: A
DEMOCRATIC SOCIETY.

Arguably not the most efficient method of solving the problems of crime in our society, but
the restraint on police conduct must continue. Public law enforcement officers in a democratic
society must recognize and accept this concept as the virtual cornerstone upon which our government
was founded. Individual civil liberties must be protected against unreasonable governmental restraint.

Public law enforcement in a democratic society virtually possesses the key to the storehouse of
liberty. Itis, therefore, obligatory upon each individual officer to safeguard that key from those who
would abuse their positions of authority. We cannot allow over zealous or corrupt police to abuse

the constitutional rights of citizens.



When the public law enforcement officer turns his head to such abuse, he or she is unwittingly
unlocking the storehouse door so those unprincipled individuals can loot and steal our democratic
heritage. A heritage of liberties bought and paid for with the most precious commaodity of all, the
blood of our forefathers.

This book is not designed to assist anyone in circumventing the law, but rather to make the
officer and the citizen aware of police procedure or police behavior, which may violate the rights of

the citizen, while at the same time demonstrating how hard it is to police in a free society.

The Anglo-American System of Justice
1. Who are the participants?

In our system of justice there is a large group of individuals who participate in the system.

For the purposes of this book we will limit our discussion to the primary participants in a trial:

JUDGE: The judge in a jury case acts as a referee or umpire. Their applies the procedural rules
to the lawyers and explains the substantive propositions of law to the jurors. If neither side wants
a trial by jury, the judge then determines the facts and applies the substantive law, the part of law

that creates, defines and regulates rights.

JURY: The jury will apply the facts, as found by them, and the law, as the judge in his instructions
has explained it to them. The jurors alone decide what facts have been established (proved) beyond a

reasonable doubt by the “evidence” produced in court.

THE LAWYERS: The parties to a criminal case, through their lawyers, produce information, which

the jury is to consider in arriving at its verdict. The lawyers decide what facts they are going to



attempt to prove. Facts cannot be proven unless and until they are admitted into evidence. Once this
has occurred, the jury may then view the facts as evidence and only those facts in evidence can be
used to establish the guilt or innocence of the accused. The lawyer’s role becomes that of a theatrical

producer calculating what facts he wishes to offer and what facts he will attempt to conceal.

2. The primary concern underlying the Rules of Evidence

Given the supposed inequities in all systems of justice, the Anglo-American criminal justice
system endeavors to insure a fair and impartial arena. This is where the accused may be assumed
innocent and his/her side of the controversy be heard by a jury of his/her peers. The primary objective
of the jury is to ascertain the “truth.” However, juries are made up of people--human beings who
have been influenced by their own experiences and who may be unduly influenced by efforts of
flamboyant trial lawyers. The assumption is that inexperienced fact finders must be carefully shielded
from misleading or prejudicial influences that might lead them to arrive at an incorrect verdict.
Therefore, the rules of evidence that govern which facts are admitted into evidence are designed so as

to insure the most objective verdict that human beings can attain.

“These rules shall be construed to secure fairness in administration, elimination of
unjustifiable expense and delay, and promotion of growth, and development of the law
of evidence to the end that the truth may be ascertained and proceedings justly

determined.” (FRE 102)

The Role of the Law of Evidence In Criminal Trials
In our criminal justice system a trial is designed to seek truth, and ultimately to determine the

guilt or innocence of the accused. That a trier of fact makes determination--this trier of fact can



either be a judge sitting alone in what is known as a “bench trial” or, as in a majority of instances in
criminal trials, the trier of fact is a jury. The jury is composed of 12 men and women drawn from a
pool of qualified electors representing a cross section of the community. The jury of 12 is selected
from a venire or pool of qualified jurors through the preliminary examination and election of these

jurors, a process known as voir dire.

Once on the jury, the members make their determination by watching the prosecutor create a
picture of his case by systematically laying out pieces of the picture before the jury. Very much like a
puzzle, the pieces of evidence should combine to reveal the legal elements of the crime and the facts,
or occurrences, which support those elements. The successful outcome of a criminal trial, therefore,
is largely determined by the ability of the prosecutor, or the defense lawyer to present the pieces of
the puzzle (evidence) which best depict their theory of the case. There are two very important areas
of the law that must be addressed when determining which pieces of the puzzle should be offered;
They are:

o The Substantive criminal law, and,;
o The Rules of evidence, as interpreted by case law and controlled by the court.

1. The Substantive Criminal Law

To better understand the criminal law, consider each violation of the criminal law a picture.
To successfully complete the picture, the government, represented by a prosecutor, must have a piece
of information for each element of the particular offense that the defendant is charged. If the
prosecutor leaves out one of those pieces, then the picture is incomplete and the jury will not get an
opportunity to decide on what they have seen. The defense attorney makes a motion for acquittal
(release) on the grounds that the government has failed to prove all the elements of the offense. Ifthe

motion is granted, the defendant is free to go!



To avoid having a case thrown out, the prosecutor must know all the elements of the offense.
It is important then, for the law enforcement officer also to be aware of those elements so they can
provide the necessary puzzle pieces to ensure the prosecutor provides the most accurate picture for
the jury. At trial, however, the prosecutor may not be able to use all of those pieces of information.
In order to determine which ones can be used, and how they may be used, the second major area of

the law must be addressed.

2. The Rules of Evidence
The “rules of evidence” determine which pieces of information may be presented to the trier
of fact and how it may be presented. The purpose of the trial is to seek the truth; the rules of

evidence provide a fair method to learn the truth.

The federal rules of evidence have been adopted, almost in their entirety, by most states. The
uniform set of rules adopted by the Federal Court System in 1975 was designed to eliminate the
confusion caused by conflicting evidence rules in state and federal courts. (Mississippi adopted the

Mississippi Rules of Evidence, the MRE, in 1986.)

It is the judge’s determination which information is presented to the jury. Under the rules of
evidence, only the trial judge handles any interpretation and/or enforcement of the procedural
requirements. The interpretation of a rule and the outcome of an objection based on a rule, depend
on the individual judge, and the court where they are sitting. Therefore, a public law enforcement
officer cannot rely solely on the codified (recorded) rules of evidence, but should also be aware of the

customary practices of local judges.
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Basic Concepts of the Kind (Type), Form and Function of Evidence

A public law enforcement officer should understand the concepts of the law of evidence. It is
vital to the outcome of most criminal cases. This basic understanding will enable the officer to focus
the investigative efforts to make optimum use of the facts, as revealed by the investigation. The
primary goal of the investigation is not simply to detect and apprehend, but to insure a successful
prosecution at trial. There are three areas of concern that an investigator should be keenly aware of
when gathering evidence for prosecution. They are:

¢ What kind of evidence is it?

¢ Is it admissible evidence?
¢ |If so, how will it be admitted?

1. Kind or Type of Evidence
Evidence is defined as any piece of information, which will help to prove or disprove a fact.

The law of evidence classifies all evidence in the following two ways:

o By type, and;
o By the form in which the evidence is offered.

a) Direct Evidence:

Direct evidence leads the jury right to a conclusion without the need to consider any

inferences from another fact.

EXAMPLE: An investigator is trying to prove that Defendant X sold two baggies of cocaine to Mr.
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Y on the corner of 14th and | streets yesterday afternoon. Direct evidence would be a confession by

Defendant X or the testimony of Mr. Y.

b) Indirect or Circumstantial Evidence:

Indirect or circumstantial evidence is indirect proof that a fact exists. A conclusion is reached

by inferring the existence of one fact from other facts.

EXAMPLE: Circumstantial evidence of the transaction in the example above would be testifying

that the Defendant was seen at the corner yesterday afternoon talking with Mr. Y.

Note: A defendant can be convicted based on circumstantial evidence alone. Direct evidence is
not necessary to sustain a conviction. Rule 402 states that all relevant evidence is admissible and

does not differentiate between direct or circumstantial evidence.

2. The Form By Which The Evidence Is Offered

a) Testimonial Evidence:

Testimonial evidence is information, which the jury learns about from someone else; a

personal observation or opinion made by a witness who describes that observation or opinion to the

jury.
EXAMPLE: Eyewitness A says, “I saw defendant X sell Mr. Y two baggies of coke on the corner

of 14th and I streets yesterday afternoon.”

b) Tangible Evidence:

Tangible evidence is information that speaks for itself; one of two kinds:
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(1) Real Evidence:

The thing at issue in the case; i.e.: murder weapon

(2) Fact finder:
EXAMPLE: Two baggies of a white powdery substance. How the evidence is classified will effect
the second two questions stated above. These were: First, -- Is it admissible? Second, -- If so, how

will it be admitted?

3. Is It Admissible Evidence?

To be admissible, all evidence must stand certain tests. If these criteria are met, then the jury

will determine what weight the evidence is given.

To be admissible, evidence must pass the following tests: Competency, Relevancy, The

Constitution and The “Other”.

c) Competency

Definition: Eligible to be considered. To be admissible, a piece of information must first be
competent. That is, it must first be eligible to be received into evidence. Competency is the threshold
question and the first test, which evidence must pass to be considered at trial. For example, polygraph

results are considered incompetent, and therefore not admissible.

To establish the competency or eligibility of any piece of evidence, it must have the proper
foundation for admission. The foundation requirements differ according to the type of evidence

involved.

(1) Foundation for Testimonial Evidence
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(@) In general

Long ago specific classes of people were deemed to be incompetent to give testimonial
evidence. At one time, the accused could not take the stand on their behalf. Convicted peers were
likewise ineligible to give testimony.

The Federal Rule of Evidence 601 states the general rule today: “Every person is competent
to be a witness except as otherwise provided in these rules.” A witness must be qualified in two

ways: first, to take the stand in general; and second, to give testimony on the specific facts at issue.

In general, there are four basic foundation requirements necessary to establish the

competency of a witness:

Oath
Perception
Recollection
Communication

L 2R 2R 2R 2

In order to be competent to testify, a person must be sworn in and be able to remember

and communicate his perception of some past event. [Rules 602 and 603.]

(b) Special factors

Mentally disabled/children. A judge will determine competency after a number of preliminary

questions; Not automatically incompetent.

Convicted perjurers. Someone convicted of a voluntary violation of an oath to swear to tell the truth.
Incompetent, in the state of Mississippi; Not in Federal Court however, the jury is allowed to weigh

credibility. FRE-601/MRE 601 preserves perjury incompetence of a husband or a wife.

Opinion evidence.

Lay persons. Generally, a layperson is not competent to testify on matters beyond the facts perceived
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by his senses [Rule 701.] This rule is based upon the principle that the witnesses are to furnish the
facts and the jury will draw conclusions from those facts. A layperson may give an opinion in very

specific circumstances such as to describe, intoxication, speed and value of land.

Experts. A witness may be qualified as an expert and thus be competent to give an opinion or a
conclusion on a particular matter by having the witness answer preliminary questions concerning their

education, knowledge, training or experience.

(2) Foundation Required for Real (Tangible) Evidence.

For real evidence to be competent a foundation must be laid. 1t must prove that the evidence
is the real thing in any way that makes sense. The most common way is for the witness to identify it.
I.e. The prosecutor questions a witness about a gun in a murder case. The witness testifies to
custody, control and the unchanged condition. If upon consideration of these factors the trial judge is
satisfied that in all reasonable probability the article has not been changed in any important respect,

the they will then permit its introduction.

Examples of tangible evidence where a foundation must be laid before admission, must prove

competency for:

photographs
tape recordings
voice prints
other documents

L 2R 2R 2R 2

Each document must adhere to the original document rule. This rule requires the use of the

original document unless accepted by one of the rules. Rule 1003-1005.
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d) Relevancy
Relevancy is defined as “Helpful in proving or disproving a fact; of some probative value”.

The old concept of “materiality” required that the evidence relate to the issues of the case.
Relevancy under the federal rules of evidence incorporates that requirement. Rule 401 defines
relevant evidence as “evidence having any tendency to make the existence of any fact that is of
consequence to the determination of the action more probable or less probable than it would be

without the evidence.”

(1) The Concept of Relevancy

Once a proposed piece of evidence has met the competency requirement, in order for it to go

before the jury, it must be found to be relevant.

The rules of evidence define the termrelevant as: FRE: 401 “Evidence having any tendency
to make the existence for any fact that is of consequence to the determination of the action more
probable or less that it would be without the evidence. Relevant means a tendency to prove a
proposition properly probable in a case. Evidence therefore may be excluded as not relevant (1)
because it is not probative of the proposal at which it is directed or (2) because that particular
proposition is not probable in the case. (i.e.: Not a necessary element to be proven--to remote in

time or place)

(1) Several questions must always be asked in determining relevance:

¢ What is the evidence being used to probe?
¢ Toward what proposition is it directed?
¢ Does it help in proving that proposition?

¢ Is the evidence material to proving the proposition?

16



Relevancy is not an essential characteristic of an item of evidence. Rather, it is a relation

between an item of evidence and a proposition one is seeking to prove.

The mere fact that evidence is relevant does not mean that it is admissible. The rules of
evidence are constructed to protect the trier of fact from misleading or otherwise prejudicing relevant

evidence.

It is recognized that some piece of evidence may have little influence on the conclusion of the

legal issues but may have a great impact and influence on the emotion of the trier of fact.

As a result, the typical relevancy case does not involve an issue where the only complaint is
that the probative value of the evidence is minimal. Rather, the complaint is that, for some reason, the
evidence is unduly prejudicial. The rule also covers objections on grounds of relevancy as they relate
to confusion of the issues, misleading of the jury, or for considerations of undue delay, wastes of time

or needless presentation of cumulative evidence.

The rule that controls, in the instances described above, is FRE 403. This rule allows the trial
judge great latitude in the balancing of the probativeness of the particular evidence versus the

prejudicial effect on the jury.

The evidence is usually admitted if it tends to shed light rather than heat but, if it only adds

heat towards the defendant in the eyes of the jury, then it is not admitted.

The judge is also allowed to conditionally admit evidence as relevant contingent upon the

proponent of the evidence supporting the relevancy with other after admitted evidence.
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e) The Constitution
If government officials, in a manner that violates the defendant’s constitutional rights, obtain
the evidence, then it will not pass this test for admissibility. The evidence is excluded at trial by what

is known as the exclusionary rule.

f) The Rules of Evidence

Rule 402 states that “all relevant evidence is admissible except as otherwise provided
by...these rules”. The final test, then, is to run the evidence through the rules themselves. Once a
piece of evidence is deemed to be competent, relevant and not obtained in any manner which violates
the defendant’s constitutional rights, it will be admissible unless specifically excluded by one of the

other rules.

The rules of evidence encompass a broad range of procedures and guidelines, many of which
are specifically related to the trial phase of the criminal process. Therefore, it would be unnecessary,
for these purposes, to address every rule covered under the Rules of Evidence. The limited purpose
of this introduction to the law of evidence would be accomplished by a brief review of only those

rules most pertinent to the law enforcement officer’s function.

(1) Pertinent Rules of Evidence
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Rule 403
Rule 403 excludes relevant evidence on grounds of prejudice, confusion or waste of time.
This rule requires the judge to balance the probative value of, and the need for, the evidence against

the harm likely to result from its admission.

EXAMPLE: A gory photograph may be relevant and competent evidence if the proper foundation is
laid. However, if the judge feels that its prejudicial effect outweighs its probative value, it may then
excluded under this rule.
Rule 501 - Privileges

A basic underpinning of our judicial system is that everyone has an obligation to testify when
subpoenaed or commanded to appear before a court of law. However, the law of evidence
recognizes the concept that some privileged information is protected. There is a long-standing right
to every man’s evidence, except for those persons protected by a constitutional common law, or

statutory privileges.

Fifth amendment privilege
A witness need not testify about facts, which could subject him to a criminal action. This is
the only privilege that has constitutional origins. These are privileges based on relationships such as:

Husband/Wife, Client/Lawyer, Priest/Pennant or Doctor/Patient.

Rules 801-804 - Hearsay

Hearsay is defined by the Federal Rules of Evidence as ‘a statement other than one made by
the declarant while testifying at trial or hearing, offered in evidence to prove the truth or the matter
asserted.” Rule 801 (c)

A statement, as defined by Rule 801 (a) may be either oral or written, or it may be a non-
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verbal conduct by a person who intends it to be an assertion.

Rule 802 excludes hearsay evidence except as otherwise provided by other rules. The basis
for excluding hearsay evidence is the defendants amendment right to confront witnesses against them.

There is no opportunity to place the witness under oath, he cannot be cross-examined and
since the assertor is not present in court, the jury cannot evaluate his demeanor to ascertain his
credibility - no eyeball-to-eyeball contact.

The law of evidence does, however, permit the use of hearsay at trial when there are other
indications of reliability.

Hybrid Evidence Concept

Judicial Notice - Rule 201: The doctrine of judicial notice permits the judge and jury to
recognize a fact as true without formally presenting evidence of that fact. In other words, there are
some facts which can bypass the above four tests required for admissibility. In determining a
defendant’s guilt, the jury may consider a fact without any formal proof of that fact if the judge takes
judicial notice of it. A judge may take judicial notice of a fact at trial if the fact is one not subject to
reasonable dispute.

Rule 201 States that a fact may be judicially noticed if it is either: generally known within the
territorial jurisdiction of the trial court. 1.e.: The fact must be a matter of common knowledge inthe
area where the court sits, or it is capable of accurate determination from a reliable source. l.e.: you
can look it up in a generally accepted reference book. l.e.: June 10, 1986 was on a Tuesday, a
particular substance is a controlled substance.

The fear of a strong centralized government and the potential for abuse of an individuals’ civil
liberties led the founding fathers to draft a series of amendments to the Constitution. These

amendments were specifically designed to prevent the abuses of the past and insure the individual
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rights of the citizen. The amendments were drafted in such a way as to guarantee the fundamental
rights of the individual to life, liberty and the pursuit of happiness. Known collectively as the Bill of
Rights, the first ten amendments were originally designed to protect the rights of the individual from
the federal government and its agents.

However, the officers of the state government were not always considered to be bound by the
provisions of the Bill of Rights. Therefore, unless a state constitution contained similar amendments,
the citizens’ opportunities for remedy against the state for violation of federal constitutional rights
were limited. In the late forties, and more consistently in the early sixties, the Supreme Court of the
United States began a move toward the incorporation of the "Bill of Rights™ through the due process
clause of the Fourteenth amendment. The Fourteenth amendment had long guaranteed the right of
fundamental fairness to the citizen of the state by the state, but its extent had never before been seen
to incorporate the first eight amendments which were the core of the Bill of Rights. In fact, the U.S.
Supreme Court had expressly stated that the Fourteenth amendment had not intended the first eight
amendments be restated within the Fourteenth. Meaning, that if the amendments were to be
considered applicable to the state through the Fourteenth amendment, they would have to be

incorporated on an amendment by amendment basis. Adamson v. California, 332 U.S. 46.

The process of selective incorporation of the Bill of Rights through the Fourteenth

amendment began in 1949, in the case of Wolf v. Colorado, 338 U.S. 25 (1949). In Wolf, the U.S.

Supreme Court ruled that the prohibition against unreasonable search and seizure guaranteed by the
Fourth Amendment was applicable to the state through the "Due Process clause” of the Fourteenth
Amendment. The Court stated: "The security of one's privacy against arbitrary intrusion by the

police is basic to a free society. It is therefore implied in the concept of ordered liberty, and as such,
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enforceable against the States” thereby clearly incorporating the Fourth Amendment through the
Fourteenth and making it applicable to the States. The Court did not, however, make the sanctions of
the exclusionary rule applicable to the States. This was accomplished some twelve years later in the

landmark case of Mapp v. Ohio, 367 U.S. 643 (1961). The process of selective incorporation

continued through the decade of the sixties and is still a viable concept today.

The Law Against Unreasonable Search And Seizure

The most significant impact of this selective incorporation into law was that the state
governments and their agents were now required to adhere to the federal constitution through the
Due Process Clause of the Fourteenth Amendment to the United States Constitution. Due Process
being a course of legal proceedings carried out regularly and in accordance with established rules.
The State governments and their agents are required to follow those constitutional amendments

incorporated by case law.

In order to understand the significant impact the Fourth Amendment had on the concept of
ordered liberty, we should first examine the historical development and foundation of the law that
prohibits arbitrary government intrusions. Best articulated in 1886 by the U.S. Supreme Court inthe

case Boyd v. United States, the motivation for the amendment was based on abuses perpetrated by the

English monarchy.

In order to discover the nature of the proceedings intended by the Fourth Amendment, under
the terms unreasonable searches and seizures, it is only necessary to recall the contemporary or then-
recent history of the controversies on the subject, both in this country and in England. The practice
was established in the Colonies; of issuing writs of assistance to the revenue officers, empowering

them, at their discretion, to search suspected places for smuggled goods. James Otis pronounced this
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"the worst instrument of arbitrary power, the most destructive of English liberty and the fundamental
principles of law, that ever was found in an English law book since they placed the liberty of every
man in the hands of every petty officer”". This was in February of 1761, in Boston, and the famous
debate in which it occurred was perhaps, the most prominent event that inaugurated the resistance of
the colonies to the oppression of the mother country. "Then and there," said John Adams, "then and
there was the first scene of the first act of opposition to the arbitrary claims of Great Britain. Then

and there the child Independence was born.” Boyd at 624.

1. The Controlling Constitutional Amendments
a) Fourth Amendment To The United States Constitution
The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no warrants shall issue, but upon
probable cause, supported by oath or affirmation, and particularly describing the place to be searched,

and the persons or things to be seized.

b) State Constitutional Provisions, i.e. Article 3, Section 23, Mississippi
Constitution

The people shall be secure in their persons, houses and possessions, from unreasonable
seizures or search; and no warrant shall be issued without probable cause, supported by oath or

affirmation, specially designating the place to be searched and the person or thing to be seized.

2) The Sanctions For Abuse:

a) Judge Made Law (Exclusionary Rule)

A Judge made rule of law established by the United States Supreme Court in Weeks v. U.S.
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and made applicable to the State law enforcement officials in Mapp v. Ohio. The exclusionary rule
states that evidence seized as a result of a violation of the Fourth Amendment or of Article 3, Section
23, of the state constitution cannot be used against the individual whose rights were violated. Any

evidence seized or tainted by an unlawful search or seizure is considered inadmissible at trial.

b) Federal Law

(1) 42 U.S.C. 1983 (civil penalties)

A federal statute that provides for severe civil sanctions against individuals acting under color
of law who, while so acting, commit an act in violation of another persons clearly established
constitutional right. (This statute has been extensively used against state and local law enforcement

officers who have violated another individual’s constitutional rights.)

(2) 18 U.S.C. 242 (criminal penalties)
A federal statute that makes gross violations of an individual’s constitutional rights punishable

by imprisonment.

The concept of law:

Any organized society that wishes to maintain order must create a code of conduct. The code
can either be written in the form of laws or understood as in the form of custom. Regardless of the
laws form, the more structured the society, the greater the need for a universal code of conduct. The
perception that each individual is free to pursue their own individual goals within societal guidelines is
commonplace in democratic society. This perception embodies the concept of a duty to fellow man.
The duty concept is expressly described, and inherently woven throughout our civil and criminal law.

Our democratic society distinguishes this concept of duty to fellow man and differentiates
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between the type of wrong committed and the gravity of the offense. Once a wrong is committed
against an individual by another, the impact of the wrong is considered and for reasons of order and
societies greater good, sanctions will then be determined. The act by the offending party will be
characterized as either civil or criminal.

A criminal wrong is one committed against an individual that negatively affects the common
good. Society places these actions into a group requiring public sanctions. Simply stated, society, as
a group, recognizes the negative impact, and for public policy reasons, punishes the wrong doer for
breaching a duty to an individual. This concept is embodied in the criminal law and is created through
state statutes. Statutes are created by our representatives in the legislature and enforced by the
executive branch of our local, state and/or federal governments.

A civil wrong is generally one committed against another which society recognizes as a breach
of duty to fellow man but a private wrong which is not sanctioned by society as a whole. In essence,
a civil wrong impacts the individual more than society and this private wrong does not rise to a level
requiring greater sanctions.

The punishment for committing a criminal wrong can range from monetary fines for lesser
offenses and, for more serious offenses, the relinquishment of freedom. The punishment for
committing a civil wrong is primarily designed to redress the offended party for the wrong committed
against them. This is done by placing them in as good a position as they would have been, had the
wrong not been committed against them. This is accomplished by the use of monetary damages. The
concept of “an eye for an eye” does not work well in our society, therefore, the most just and
equitable manner to handle the redress of grievances in a civil suit, is to place a value on the wrong

committed and to make the perpetrator or tort-feasor pay the offended party.
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The civil law is broken down into primary areas or classifications. These areas have evolved
from common law rights and privileges. They are classified as Contract law, Property law, and Tort
law. The area of law most commonly used against the law enforcement officer when a breach has
been alleged is the tort law.

The Tort Law

The tort law can best be described as a private wrong committed against an individual or their
property wherein the aggrieved party is entitled to recover damages against the perpetrator. The tort
law is generally broken down into three areas classified by the type of tort and the elements necessary
to constitute the action. The three areas are Negligence, Intentional tort and Strict Liabilities. There
is a fourth area of the law, which is statutorily created and administered by the Federal Executive and
Judicial Branch. Acts coming under this category are known as Constitutional Torts. When
committed by state or local officers, acting under color of law, the breach of a citizen’s civil rights is
considered a Constitutional Tort. These lawsuits are carried out under the authority of a federal

statute cited as 42 U.S.C. 1983.

Under the general tort laws, including the constitutional torts, the officer and his department
can be sued. Usually it is the officer who is sued in his individual capacity and the department is sued
because the officer was an agent of said department working on departmental business when the
breach occurred. Whereas, attorney fees are not usually awarded in a state tort action, the federal
statute creating the constitutional tort, allows attorneys fees to be collected against the officer and/or
their department. The purpose in awarding attorneys fees when a breach has been proven is to insure

access to the courts for all citizens; even those whom cannot afford a lawyer.
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In order to prevail in a constitutional tort case the offended party would have to prove facts,
in addition to those required by general tort law. The offended party must prove that the officer was
acting under the color of law (which essentially is any act carried out under the authority of your
police responsibilities) and while so acting, violated a clearly established constitutional right of the
offended party. Mere negligence is not compensatory under 42 U.S.C. 1983 because public officers
are granted a qualified immunity under the statute. The offended party would have to prove an
intentional violation of a here-before clearly established constitutional right. When proven, the
offended party would receive actual and compensatory damages and, in some instances, punitive
damages. In addition to the damages, the federal statute allows for the collection of attorney fees
from the losing party. Attorney fees in a 1983 action can be in the hundreds of thousands of dollars,
and if found personally liable, the officer, not his department, are responsible for the payment of those

fees.

The burden placed on public police

In order to illustrate the higher standard of behavior held to public officers, consider a public
officers behavior and sanction, with that of an unsworn citizen in an identical situation. In the
following example, the public officer is not only held to a higher standard, but their breach of duty
results in more severe sanctions. Citizen A in an unprovoked attack assaults citizen B. What can be
done to citizen A for his breach of duty? First, citizen B can swear by affidavit that A assaulted B
and a criminal warrant can be issued to bring A in for a hearing. If found guilty, citizen A can be
criminally fined. Seldom will citizen A be incarcerated for a misdemeanor assault. Citizen B may also

redress his grievance by suing citizen A and they may receive money damages, if applicable.
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Consider this same scenario, but instead, officer A commits the assault on citizen B. In addition to
the criminal and civil sanctions applied to citizen B, officer A can be sanctioned by their department
starting with the loss of rank, pay and seniority and up to, and including, losing their job. Officer A
can be sued in federal court under 42 U.S.C. 1983. Officer A can be held liable for violating citizen
B’s clearly established Constitutional rights and may be forced to pay actual and compensatory
damages AND all attorney fees. In addition, officer A can be found to have violated a federal
criminal statute 18 U.S.C. 241. This statute holds any person who intentionally violates another
person’s civil rights, while acting under color of law, liable for criminal sanctions of up to ten years in
prison and a $250,000 dollar fine. It should be abundantly clear that the public officer is held to a
higher standard and is sanctioned accordingly. An officer cannot only lose their job and his money,

but also their freedom.

Analysis of The Fourth Amendment's Constitutional Concepts: A Law Enforcement
Officers Friend or Foe?

As clearly indicated by the previous analysis, the underlying concept that the constitutional
mandate or authoritative command against unreasonable searches and seizures is premised upon is the
right of the individual to be secure from arbitrary governmental intrusion. The significance of the
amendment to the law enforcement officer is that the words within the amendment dictate the actions
that an officer must follow or they will suffer the sanctions provided by law.

Many law enforcement officers view the provisions of the Fourth amendment as contrary to
the aims of law enforcement. One in which the ends of justice are thwarted by technical legal
practicalities thrust upon them by an insensitive judiciary. The facts do not support this perception.

The Fourth amendment does not bar the government from searching and seizing, it merely requires
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that the search and seizure be in a reasonable manner.

The determination of whether the actions of the police are reasonable, has been established by
the courts and is based upon clearly established case precedent. The law enforcement officer is given
direction by the case law and is expected to adhere to the fundamental bright line rules established by
the Supreme Court. The United States Supreme Court in Katzv. U.S., 389 U.S. 347, (1968), stated
the most basic Fourth amendment rule and procedure:

Searches and seizures not conducted pursuant to a valid warrant are per se unreasonable
under the Fourth amendment ---subject only to a few specifically established and well-delineated
exceptions. Katz, at 389.

Therefore, any search or seizure absent a valid search or arrest warrant is per se
"unreasonable™ and unless the law enforcement officer can articulate an “established well delineated
exception” the search or seizure is thereby unconstitutional and the sanctions against arbitrary
governmental intrusion then apply.

The Fourth amendment proscription against unreasonable searches and seizures limits the

actions of public law enforcement officers on three distinct occasions while performing their duties:

¢ Before and during an arrest
+ Before and during the seizure of property

+ Before and during a search

c) Arrest Defined:
An arrest is an unlimited restraint on a suspect's freedom of movement that contemplates
formal booking and future interference with the suspect's liberty. Put another way, an arrest is "the

apprehending or restraining of one's perso